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in the eyes of South African law, since it would not have been
granted by the courts of the common domicil of the parties. He
would, therefore, be driven to continue the action that he had
begun in South Africa and would thus incur much unnecessary
expense. It was most desirable, he not unreasonably contended,
that from the point of view of international validity, the coiurt
of the domicil should be preferred to all others in the matter of
divorce.
Nevertheless, it was held that these objections did not war-
rant a stay of the English action. The husband had failed to
satisfy the court that the wife would derive no advantages from
suing as plaintiff in England as opposed to defending the South
African action. On the contrary, the evidence showed that
maintenance, which might be granted to her in the English
action, was not obtainable in South Africa. Moreover, after
it had become apparent that there was cause for complaint
against the wife, there had been a somewhat inexplicable delay
in the commencement of the South African proceedings.
The Court of Appeal in McHenry v/Lewis1 suggested a dis-1
di tetraii ^nct^on m t^ie Present context between courts in the British I
colonial Empire and foreign courts in the wider sense of the term. It
actions and was there said that a plaintiff in English litigation, who corn-
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actions mences another action m Scotland or in Ireland or in some other
part of the British dominions, is on the same footing as a person
who sues for the same matter in two separate courts in Eng-
land, i.e. the double proceeding is prima facie vexatious and one
of the actions will be stayed as a matter of course, the plaintiff
being put to his election, If, however, the second action is
started in a foreign country outside the British dominions, there
is nothing inherently vexatious in the double proceeding. It is
difficult to appreciate what justification there is for this dis-
tinction. The reason invariably advanced by the judges for the
proposition that the prosecution of a foreign in addition to an
English action is not in itself vexatious is that the litigant may
possibly derive some distinct advantage from the foreign pro-
ceedings of which it is unjust to deprive him. If this is so, it
seems clear that many parts of the British Empire should be
ranged with non-British foreign countries, for in parts of the
Empire, as, for instance, in South Africa, the rules and remedies
are more remote from their English counterparts than those,
say, of most of the States in North America. The same observa-
ition is true, though to a lesser degree, of Scottish law. More-
1 (1882), 22 CLD. 397.

